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("lT) Ra far +rt/ fr fa tar Ria, srga(rfh)
Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)
statRt feaial

('cf)
Date of issue 26.07.2023

Arising out of Order-In-Original No. /AC/DEM/MEH/ST/Rajnikant/2021-22 dated
(s-) 17.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

4 fiaaf att3jt aar / M/s Rajnikant Amrutlal Patel, 19/Umavilla, Opp. Golden(a) Name and Address of the
Appellant Residency, Gandhinagar Road, Mehsana

Rt{ faz aft-n2gr i#trarr mar 2 at az zr st?gr ah 1fa zrnfrfafl aarrg tflflli

r@elatRt zrftr srrargaierwr saaa 7gr#«mar 2, #arfhht an2gr ah fa gtmar ?t
Any person aggrieved by this Order-in-Appeal may file an appeal or revision ·
application, as the one may be against such order, to the appropriate authority' in the
following way.

+taar #rrrur maaa:
Revision application to Government of India:

(1) ah€hraraa gr4 rf@Ru, 1994 ft err aa fl aatg ·grtatr arr Rt
3r-tr a rr spa h siafagar sraatsf fa,aat, fa@a iaua, usa far,
tfr ifa, sRra tra, ira mtf, +eff: 1 10001 #t Rtmt afeu:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -



of processing of the goods in a warehouse or in storage whether in a factory or in a
1

warehouse.

(\Sf) m«r t q1·~-cfcl1m ~ mRQT it f.i .q fRl a -i:rm cR ~rn=n~ ~ Fc1f.il--11°1 it~~~ -i:rm cR

3qraa gr«a aRahrtst s=a eh areffug zr r2a ii faffaa 2
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) 3ifar 3qtaa cf.t' 3c-q Ia gear h 4ranfr Rr z4Er hfeztr cf.t' n&?it@ sr?r its
arr u far ah gaif@a szg, zfazT "91-ftr ell"~ cR zarfa sf@fr (i 2) 1998

mu 109 "ITT{!"~~ TJ"Ctirl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the elate appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ -3r91c;rl ~ycf. (311=ITTf) Gi,lJJ:llcJ,,11, 2001 a# frtr 9 kztafa ff?e srra in <u-8 at ()
4fat , fa zgr k 7fa z±a fa fataRl eh fapa-?ar ui fa sear Rt ?t-at
qfai T r 3fa zaz ha srat a7Rem y 3+# 'J:!Ti-r TslTcTT s a er o ff a 3iafa err 35-~ it
f.rmtta-frrat hqr h +Tr itarn--6 '9WR cf.t' m m~~'

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfeqa 3naah arr sgt jarza tu4aur 3qa# #tatu?) 200 / - w~ cf.t'
~3ITT Jt \:\I i:i i'.,J<.,P r.fir#ta sznrar it 'TT 100 0 / - cf.t' ifri:r~ cf.t'~I

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

thn-~, ~ -3 ,91 c;rt ~ i:;cr 'Bc!T cfi"{ &1 cfM1 .q~tm 311=ITTf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ -3,91c;rt ~~. 1944cf.t'mu35-csft/35-~~~:-
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) J'ffim f© a qR)a aalgr k srrar cf.t' 311=ITTf, rftr ah +a # fr grcea, hRt
'3 ,q I c;r! ~ ~~ Wfl J1+ratf@lair (fez) ft ufgraT 2flr ff0a, ~l--1 c; I 61 I c; ?j- 2nd 'i=ITTTT,

6l§l=llffi ~, 3ftj{qf , PTn~, 615f!c;l-ill-:.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal J_1~11;~~ed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Cent , ~:l<.ci~izyeal) Rules, 2001 and shall be
acc~mpanied against (one which at 1;:1~,z:..~hg.1..ll~¾-1'!> accompanied by a fee of

Es 1? ·s- € ·#-. :..- s
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zafzrgr ii a& pr m?git m ragr zar a at rm qr sitar # fu Rt mrarr s4rm
isft star alfg z azzr a zt zu sf w. fu-©T "Cf<IT #faa a fu ranfrfa zrflr·-... . '- .
+arznrf@)aw#t va srft qr a{trat#tu3a fur star?t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Centrq.]. Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) Tr4ta gen zrf2far 1970 r ijtf?ea Rt 4gft -1 a iasfa frtmfur fcm:~ '3ui"

~m~3l'Rf?f 'lfmff~ f.-1 of;q ~~% 3l'Rf?f it 'ff~#~.>fTTtCR ~ 6. 5G #r cf1T rlJ Ill liitlJ

orca feaz arr 2tar arfgu
One copy of application or O.I.O. as the case may be, an<;:l the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( 5) za sit +iifra +rat #t fiawat ar fnii Rt at m ctr 3raff fl mar ? st flat
tea, a#€tr aqraa glee4 viatarzl ararf@laUT (cfilllffclf?r) f.nr+r, 1982 itRf%cr!1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flat green, ah£tr aqra green vilat sf)Rl Ferraf@2rwT (f?rm) i:fcl, fl~ %~
it cfici<>'-ll-liil (Demand) ~~(Penalty) cf1T 10% oar mar afarf ? gt«ri~k, sf@lapf sat
10 ~~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{trzura 9ranjaaraziafa, gr1fa $Wf -~ # i=fiif (Duty Demanded) I

( 1) is (Section) l 1D 4z feaffa inf;
(2) fat+aale fez frufrr;
(3) ~~ f.nn:n- % f.hn:r 6 t~~ TTrul

For an appeal to be filed before -the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount oferroneous Cenvat Credit- taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6 )(i) sr3?gr a yf@ zr{la 1?raw kre -3-l zt oea srzrar grea r zus fa c1 1 Ra if cTT lTI1T fcm: 1fQ;
green # 10% matr sit szt a#a ave Ralf@a gt aarvs@a10% gnatT Rt stft?

In view of above, ru1. appeal _against this/~~~--~before the T~ibu_nal on
payment of 10% of the duty d~~~de~ wher~ ~~·oy.d~t_;r~~- enalty are 111. dispute,
or penalty, where penalty alone 1s 111. dispute. ~;;: ~'.- ••'"'. ': ';;

. tt:,,. c·'.-.,··). rv ........ ,, ...
~ 0 . ""' - ·' $,.
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97Ra 3re / ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Rajnikant Amrutlal

Patel, 19/Umavilla, Opp. Golden Residency, Gandhinagar Road, Mehsana

(hereinafter referred to as the "appellant") against Order-In-Original No.

74/AC/DEM/MEH/ST/Rajnikant/2021-22-dated 17/03/2022 (hereinafter

referred to as the "impugned order "), issued by Assistant Commissioner, CGST

& C.Ex., Division-Mehsana, Commissionerate-Gandhinagar (hereinafter

referred to as the "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AMEPP7345MSD00 1 for providing taxable

services. As per the information received through preventive section, H.Q,

Gandhinagar vide DG Systems Report No. 02 & 03 discrepancies were

observed in the total income declared in Income Tax Retmns/26AS, when 0
compared with Service Tax Returns of the appellant for the period FY. 2015-16

and F.Y. 2016-17. In order to verify the said discrepancies as well as to

ascertain the fact whether the appellant had discharged their Service Tax

liabilities during the period F.Y. 2015-16 and FY. 2016-17, letter dated

08.05.2020 was issued to them vide e-mail. The appellant did not reply. It was

also observed by the jurisdictional officers that the nature of services provided

by the appellant were covered under the definition of 'Service' as per Section

65B (44) of the Finance Act, 1994, and their services were not covered under

the 'Negative List' as per Section 66D of the Finance Act, 1994, nor were they

exempted vide the Mega Exemption Notification No. 25/2012-S.T., dated

20.06.2012 (as amended). Hence, the services provided by the appellant during

the relevant period were considered taxable.

3. I the absence of any other available data for cross-verification, the

Service Tax liability ofthe appellant for the period F.Y. 2015-16 and F.Y. 2016

17 was determined on the basis of differential value between 'Sales of Services

under Sales/Gross Receipts from Services (Value from ITR)' as provided by the

Income Tax department through DG Systems Report No. 02 and 03 for the F.Y.

2015-16 & FY. 2016-17 and the 'Taxable Value' shown in the Service Tax

Returns for the relevant period as per details below:

0
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(Amount in Rs.)

Period. Differential Taxable Value as per Rate of Service Tax Demand of
(F.Y.) Income Tax Data [including EC, SHEC] Service Tax
2015-16 80,88,177/- 14.5% 11,72,786/
2016-17 00 15% 00
TOTAL 80,88,177/- 11,72,786/

0

4. The appellant were issued a Show Cause Notice vide F.No. V.ST/1 lA-

30/Rajnikant/2020-21 dated 29.06.2020 (SCN for short), wherein it was

proposed to:

0 Demand and recover Service Tax amount of Rs. 11,72,786/- under the

proviso to Section 73 ( 1) of the Finance Act, 1994 along with Interest

under Section 7 5 of the Finance Act, 1994 ;

e Impose penalty under Section 77(2), 77(c) and 78 of the Finance Act,

1994.

5. The said Show Cause Notice was adjudicated vide the impugned order
wherein:

e Demand for Rs. 11,72,786/- (leviable on differential taxable value of Rs.
80,88,177/-) was confirmed under sub-section (2) of Section 73 of the
Finance Act, 1994;

e Interest on the above confinned amount was to be recovered under Section
75 of the Finance Act, 1994;

e Penalty amounting to Rs. 11,72,786/- was imposed under Section 78 of the
0 Finance Act, 1994 alongwith option for reduced penalty vide clause (ii) of

the second proviso to Section 78(1) ofthe Finance Act, 1994;
o Penalty ofRs. 10,000/- was imposed under Section 77(2) ofthe Finance Act,

1994;
Q Penalty of Rs. 10,000/- was imposed under Section 77(l)(c) of the Finance

Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal alongwith application

for condonation ofdelay, on following grounds:

They are proprietorship firm and carrying out business of contract work for

various government organization and registered with the department. During

the period F.Y. 2015-16 appellant has 5i m contract labour

for waste collection from Nagarpalika. $l $s. ~~ ' ?)~t ?°S
· Page 5 of 1 ~ - ·'"•



-6
F No. GAPPL/COM/STP/2414/2022

► The SCN was issued on ·the basis of Income Tax return department has

issued show cause notice. They submitted required details i.e Profit & Loss

Account/Balance sheet etc to the adjudicating authority at the time of

Personal Hearing and requested to drop the proceeding. However, the

demand was confirmed without appreciating the facts ofcase.

► The SCN was issued without any verification by the department on the basis

of data received from Income Tax department. They have regularly filed

their Income Tax Returns, hence, there is no suppression of facts on part of

the appellant.

► The SCN was issued under Section 73 ofthe Finance Act, 1994 by invoking

extended period of time. However, there is no such suppression or mis

statement covered under Section 73 of finance Act and the issue was raised

on the basis of difference between Income Tax return income and service

tax return income and issued without any verification. They relied on the

decision of the Hon'ble Apex court has in the case ofMis. Cosmic Dye

chemical Vs Collector of Cen. Excise, Bombay [1995 (75) E.L.T. 721 (S.C.).

► Further the CBIC had issued Circular no. 1053/02/2017-CX, F.No.

96/1/2017-CX.I dated 10th March, 2017 laying down guidelines for issuance

of SCN. Department has failed to prove the burden with evidence that the

transaction falls in the category ofsuppression offacts.

»» They have earned work iricome from Government Department and as per

their understanding they are exempted from service tax or they are not liable

to pay. Details ofwork was as per table below:

Period/ Amount Service Receiver Applicability ofTax
F.Y. received 1n Organisation

Rs.
2015-16 76,40,554/ Visnagar Nagar Work Income Government

Palika department Exempt vide
Notification No 25/2012-ST
dated 20/06/2012.

4,38,458/ Gujarat State Civil Work Income of
Supplier Government covered under
Corporation Ltd. RCM

Total 80,79,012/- =.
aEM.6 Y

Page 6 of 1

0

0
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► During the relevant period they have carried out work of door-to-door

collection of waste and their disposal under the area of Visnagar

Nagarpalika. As per notification No 25/2012-ST dated 20/06/2012 work

carried out for government is exempted and service tax on same is not

applicable. The relevant clause no. 25 of notification No 25/2012-ST dated

20/06/2012 read as under:

25. Services provided to Government, a local authority or a governmental authority
by way of
[(a) water supply, public health, sanitation conservancy, solid waste management or
slum improvement and upgradation;

► They carried out the work of waste collection and disposal for Visnagar

Nagarpalika. The work was carried out with the help of manpower and

Q machineries. Visnagar Nagarpalika was primarily responsible for disposal of

solid waste. The activities included collection of waste from door to door

site and their disposal at different location. The appellant were appointed for

said work and were directed to carry out the work as per the norms of

Nagarpalika. A copy of work order was submitted. Hence it can be

concluded that such services were out of the purview of the service tax and

service tax is not applicable on it. They also submitted the relevant ledger

and supporting documents.

0
They also carried out the work of Gujarat State Supply Corporation Ltd

which is a body corporate. They supplied contract labour required to carry

out work at site. Gujarat State Supply Corporation is a body corporate and

accordingly service tax is covered under the Reverse Charge Mechanism in

terms ofNotification No 30/2012-ST Dated 20/06/2012.

)> As they did not have any intention to evade Service Tax, imposition of

penalty under section 70, 77, 78 of the Finance Act, 1994 is not applicable.

► The demand confinned by the Adjudicating Authority is otherwise hit by

limitation of time and is badly time barred for more than one reason.

► They relied upon on the decision of the Hon'ble Supreme
,

Hindustan steel v State of Orissa 1978E •
3

Page 7 of 14

Court in the
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► They contended that they are not liable to pay the amount of service tax

demanded alongwith interest and penalty.

7. Personal Hearing in the case was held on 18.05.2023. Shri Arpan Yagnik,

Chartered Accountant, appeared on behalf of the appellant for the hearing. He

reiterated the submissions made in the application for condonation of delay in

filing the appeal. He also re-iterated the submissions made in the appeal

memorandum. He also stated that he would submit Form 26 AS for the relevant

period as additional submission.

8. It is observed from the records that the present appeal was filed by the

appellant on 11.07.2022 against the impugned order dated 17.03.2022, which

was received by the appellant on 29.04.2022.

8.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part ofthe said section is reproduced below:

"(34) An appeal shall be presented within two monthsfrom the date
of receipt of the decision or order of such adjudicating authority,
made on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaidperiod oftwo months,

. allow it to bepresented within afurtherperiod ofone month."

8.2 As per the above legal provisions, the period of two months for filing

appeal before the Commissioner (Appeals) for the instant appeal ends on

28.06.2022 and further period of one month, within which the Commissioner

(Appeals) is empowered to condone the delay upon being satisfied with the

sufficient reasons shown by the appellant, ends on 27.07.2022. This appeal was

filed on 11.07.2022, i.e after a delay of 13 days from the stipulated date of filing

appeal, and is within the period of one month that can be condoned.

8.3 In their application for Condonation of delay in filing the appeal, they

submitted that the demand pertained to t' dF .2015-16 and they had to

collect details for the said period fr ·is they were facing:7.·s ?lPag

0

0
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problems in payment ofpre-deposit. On account of these problems the delay in

filing of the appeal had occured. These reasons were also explained by them

during the course ofpersonal hearing, the grounds of delay cited and explained

by the appellant appeared to be genuine, cogent and convincing. Considering the

submissions and explanations made during personal hearing, the delay in filing

appeal is condoned in tenns of proviso to Section 85 (3A) of the Finance Act,

1994.

9. On account of change in the appellate authority, personal hearing was

again held on 23.06.2023. Shri Arpan Yagnik, Chartered Accountant, appeared

on behalf of the appellant for the hearing. He submitted that they provided

sanitation services to Visnagar Nagarpalika which are exempted vide Sr.No. 25

0 of Notification No. 25/2012-ST dated 20.06.2012. They also provided labour

supply services to Gujarat State Civil Supplies Corporation Limited which is

covered under RCM. Therefore, the liability of the appellant towards Service

Tax was NIL. However, the adjudicating authority has passed ex-parte order

without any verification. Therefore, they requested to set aside the impugned

order. They submitted a copy of Form 26AS for the period F.Y. 2015-16 and

copies of work order of Visnagar Nagarpalika, approval of quotation from

Mehsana Municipality and Certificate ofVisnagar Nagarpalika.

10. I have gone through the facts ofthe case, submissions made in the Appeal

0 IVIemorandum, oral submissions made during the personal hearing, and

materials available on records. The issue before me for decision is whether the

demand of Service Tax amounting to Rs. 11,72,786/- confinned alongwith

interest and penalty vide the impugned order, in. the facts and circumstances of

the case, is legal and proper or otherwise. The demand pertains to the period

F.Y. 2015-16.

10.1 It is observed from the case records that the appellant is registered with

Service Tax department. However, the SCN was issued entirely on the basis of

data received from Income Tax department and without classifying the Services

rendered by the appellant .and the impugned order was issued without causing

any further verifications in this regard. It is also observed that the appellants

have submitted certain documents before the adjudicating authority which were
! Ci Raj

not considered. The impugned order wa- • affording proper. r~
I_

Page 9 of
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oppurtunities for Personal Hearing to the appellants relying on the reply of the

appellant and in violation of the principles of natural justice.

10.2 I find it relevant here, to refer to the CBIC Instruction dated 26.10.2021,
wherein at Para-3 it is instructed that:

Government ofIndia
· Ministry ofFinance
Department ofRevenue

(Central Board ofIndirect Taxes & Customs)
CX&ST Wing Room No.263E,

North Block, New Delhi,
Dated- 2JS1October, 2021

To,
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST & CX Zone, Pr.
Director General DGGJ

Subject:-lndiscreet Show-Cause Notices (SCNs) issued by Service Tax
Authorities- reg.

Madam/Sir,

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently. Pr. ChiefCommissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor andprevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation offacts and
submission ofthe noticee

0

Considering the facts of the case and the specific Instructions of the CBIC, I

find that the SCN as well as the impugned order has. been passed

indiscriminately and mechanically without application of mind, and is vague, 0
issued in clear violation of the instructions of the CBIC discussed above. As the

impugned order was issued without verification and without appreciation of the

submissions as well as in violation of the principles of natural justice the same is

a non-speaking order and liable to be set aside.

11. I find that, the appellants have submitted that during the period F.Y.

2015-16 they have provided Cleaning and sanitation services to Visnagar

Nagarpalika, Visnagar, Mehsana Municipalty, Mahesana and Mis Gujarat State

Civil Supplies Corporation Limited, Mehsana. The Ledger account submitted by

them also reflect that during the relevant period they have provided services

amounting to Rs. 80,79,012/- to these service receivers. This fact is further
+

«3,
• $2

o '[

Page 10 o is
·a
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corroborated from the figures reflected in Form 26 AS for the FY. 2015-16

submitted by them. The details are tabulated as per table below :

0

Details for the F.Y. 2015-16 Value of Services Amount received
• provided as per under Section 194C
Ledger Account or l 94J of the IT
(in Rs.) Act, 1961 as per

Form 26 AS (in Rs.)
1 2 3
Quantum of Services provided to 76,40,554/ 76,40,554/
Visnagar Nagarpalika, Visnagar
Quantum of Services provided to 00 9,165/
Mahesana Municipality,
Mahesana
Quantum of Services provided to 4,38,458/- 4,38,458/
Gujarat State Civil Supplies
Corporation Limited, Mehsana

Total 80,79,012/ 80,88,177/

Upon examining the above figures with the taxable value considered vide the

SCN and the impugned order, I find that the taxable value considered was Rs.

80,88, 177/- and the amount received under Section 194C/l94J of the IT Act;

1961 as per Form 26 AS also comes to Rs. 80,88,177/-.

11.1 It is further observed that the appellant have claimed Exemption from
Service Tax under in terms of Sr. No. 25 of Notification No. 25/2012-ST dated
20.06.2012 in respect of the services provided to Mahesana Municipality and
Visnagar Nagarpalika, as both are Government bodies and they have provided

0 services falling under Sanitation conservancy and solid waste management to
these entities. In this regard, the relevant provisions of the said notification is
reproduced below:

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 25/2012-Service Tax

New Delhi, the 20" June, 2012
G.S.R...... (E).- Jn exercise ofthe powers conferred by sub-section (1) ofsection 93
ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the saidAct) and
in supersession of notification number 12/2012- Service Tax, dated the 17h

March, 2012, published in the Gazette ofIndia, Extraordinary, Part II, Section 3,
Sub-section (i) vide number G.S.R. 210 (E), dated the 17March, 2012, the
Central Government, being satisfied that it is necessary in thepublic interest so to.
do, hereby exempts thefollowing taxable services leviable thereon under section
66B ofthe saidAct, namely:

25. Services provided to Government, a local authority or a governmental
authority by way of-
(a) carrying out any activity in relation to anyfunction ordinarily entrusted to a
municipality in relation to water supply, public lea!h-sanitation conservancy,
solid waste management or slum improvement ajqupgraat@; or
(b) repair or maintenance ofa vessel or an aisjif;;e
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11.2 It is further observed from the documents submitted by the appellant that

during the relevant period they have provided Sanitation and Cleaning related

Services to Mahesana Municipality and Visnagar Nagarpalika, Visnagar and

both the entities fall under the ambit of "Government, a local authority or a

governmental authority". The quantum of service amounting to Rs. 76,49,719/

provided to these two entities has already been discussed supra. Hence, I find

force in the argument of the appellant that, the services provided by them to

Mahesana Municipality and Visnagar Nagarpalika, Visnagar during the F.Y.

2015-16 merits exemption in terms of Sr. No. 25 of Notification No. 25/2012

ST dated 20.06.2012.

11.3 It is further observed that during the period F.Y. 2015-16, the appellants

have provided Labour Supply services (Manpower recruitment and supply

agency services) amounting to Rs.4,38,458/- to Mis Gujarat State Civil Supplies 0
Corporation Limited, Mehsana. This is also evident from the Form 26AS as

discussed supra. Further, Mis Gujarat State Civil Supplies Corporation Limited,

Mehsana being a 'Body Corporate' the appellants have claimed the benefit of

I 00% Reverse Charge Mechanism (RCM) in respect of the said services

provided to Mis Gujarat State Civil Supplies Corporation Limited, Mehsana in

terms of Sr.No.8 of Notification No 30/2012-ST dated 20.06.2012, as amended.

In order to have a better understanding of the provisions of the Notification,
relevant portion is reproduced below:

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 30/2012-Service Tax

New Delhi, the 20th June, 2012
GSR ......(E).-In exercise ofthe powers conferred. by sub-section (2) ofsection 68
ofthe Finance Act, 1994 (32 of1994), and in supersession of() notification ofthe
Government ofIndia in the Ministry ofFinance (Department ofRevenue), No.
15/2012- Service Tax, dated the 17 th March, 2012, published in the Gazette of
India, Exfl•aordinary, Part 11, Section 3, Sub-section (@), vide number G.S.R
213(E), dated the 17th March, 2012, and (ii) notification ofthe Government of
India in the Ministry ofFinance (Department ofRevenue), No. 36/2004-Service
Tax, dated the 31 st December, 2004, published in · the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R 849 (E),
dated the 31 st December, 2004, except as respects things done or omitted to be
done before such supersession, the Central Government hereby notifies the
following taxable services and the extent ofservice tax payable thereon by the
person liable to pay service taxfor the purpose, -of-th said sub-section, namely :

a P73;a•..;{;0• ·' - .. ~o',">~$ ? • '>,
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(II) The extent of service tax payable thereon by the person who provides the
service and the person who receives the servicefor the taxable services specified
in (I) shall be as specified in thefollowing Table, namely:-

TABLE

Sr. Description ofService Percentage of Percentage of
No service tax service tax

payable by the payable by the
person person receiving
providing the service
service

... ... ... .. .
8 in respect of services provided or NIL 100%

agreed to be provided by way ofsupply
ofmanpowerfor any purpose
... ...

11.4 I further find that, Mis Gujarat State Civil Supplies Corporation Limited,

Mehsana is a Body Corporate and the documents produced by the appellant

confirms that they are Proprietorship firm. Documents submitted also indicate

that they have provided Labour supply services (Manpower Recruitment nad

Supply Agency Service) to Mis Gujarat State Civil Supplies Corporation

Limited, Mehsana amounting to Rs. 4,38,458/- during the period F.Y. 2015-16.

Examining the provisions of Sr.No.8 of Notification No 30/2012-ST dated

20.06.2012, as amended, with the facts and circumstances of the case, I find that

the appellants are eligible for the benefit of 100% RCM under the said

Notification.

12. In view of the discussions carried out in the foregoing, I am of the

considered opinion that the impugned order is a non-speaking order issued in

violation of the principles of natural justice and is liable to be set aside. Further,

the services provided by the appellants amounting to Rs. 80, 88, 177/- during

the period F.Y. 2015-16 merit exemption from payment of Service Tax by

virtue of Sr. No. 25 of Notification No. 25/2012-ST dated 20.06.2012 and

Sr.No.8 of Notification No 30/2012-ST dated 20.06.2012, as amended.

Therefore, the demand of Service Tax amounting to Rs. 11,72,786/- confirmed

vide the impugned order is not sustainable on merits and is liable to be set aside.

13. Accordingly, the demand of Service Tax amounting to Rs. 11,72,786/

confirmed vide the impugned order is set asid .As@Rpdemand fails to sustain
s± °.
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interest and penalties under Section 78 of the Finance Act, 1994 do not survive.

Hence, the appeal filed by the appellants is allowed to this extent. .

13.1 However, I also find that the appellants were registered under Service Tax

and have not filed their Service Tax Returns (ST-3) for the period F.Y. 2015-16.

This fact is not disputed by the appellant. As, the penalty for non-filing of

mandatory periodical returns flows from the statute. Therefore, the portion of

the impugned order imposing Penalty under Section 77(c) of the Finance Act,

1994 is upheld, although in the facts and circumstances of the case I order the

quantum to be reduced from maximum quantified amount of Rs.10,000/- to

Rs.2,000/-.

14. 3fa#a qt af Rt mg srft mar fqzt 3ql athfur snar at
The appeal filed by the appellant stands disposed of in above terms.

1'Mt3>
(Shiv Prafap Smghj

Commissioner (Appeals)

(Somnath haudhary)
Superinten ent (Appeals)
CGST, Appeals, Ahmedabad. ·

BY RPAD/ SPEED POST
To,
Mis. Rajnikant Amrutlal Patel, (Mis Sai Enterprise)
19 / Umavilla,
Opp. Golden Residency,
Gandhinagar Road, Mehsana, Gujarat.

Copy to:

1. The Principal ChiefCommissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate:

Gandhinagar.
3. The Assistant Commissioner, CGST & C.Ex., Division- Mehsana,

Commissionerate: Gandhinagar.
4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading

the OIA).
5.Guard File.
6. P.A. File.
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